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October 12, 2022 

VIA EMAIL 
 
San Dieguito Union High School District Board 
 
Fabiola Baylon-Garcia 
Assistant to the Board and Superintendent 
fabiola.baylongarcia@sduhsd.net 
 
Trustee Maureen “Mo” Muir 
President, Trustee Area 1 
Maureen.Muir@sduhsd.net 
 
Trustee Michael Allman 
Vice-President, Trustee Area 4,  
Michael.Allman@sduhsd.net 
 
Trustee Julie Bronstein 
Clerk, Trustee Area 5 
Julie.Bronstein@sduhsd.net 
 
Trustee Katrina Young 
Trustee Area 2 
Katrina.Young@sduhsd.net 
 
Tina M. Douglas, Interim Superintendent 
 

RE: Your Unconstitutional “Hate Speech” Resolution 
 

Dear Board Members, 
My firm represents two parents in your district who are poised to sue if 
you adopt the vague and overbroad “Board’s Response to Hate Speech”  
resolution sponsored by Board Member Katrina Young. On October 13, 
2022, you, the San Dieguito Union High School District (SDUHSD) 
Board, will hold a Special Board Meeting, during which this 
unconstitutional resolution will be discussed (Item 10L) 
Board Member Katrina Young has already shown a penchant for labeling 
unremarkable opposing viewpoints as “Hate Speech,” and invoking the 
hyperbolic therapy language of trauma, safety and harm for what are just 
ideological disagreements.1 Ratifying her resolution, even if it amounts to 
an inert proclamation, constitutes an official policy viewpoint 
discrimination, implicating you all. To avoid imminent litigation at 

 
1 September 14, 2022 SDUHSD Special Board Meeting, https://www.youtube.com/watch?v=mP1U-lMFrCM, at 3:25:50 
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taxpayer expense, you must vote down the proposal.  
 

“One Man’s Vulgarity is Another Man’s Lyric” 
 

The phrase “Hate Speech” may be a satisfying label to apply to opposing 
viewpoints but it is not a legal term of any significance, 2 and the Supreme 
Court has consistently struck down “Hate Speech” regulations much more 
carefully drawn than Board Member Young’s resolution.3  
Board Member Young’s “Hate Speech” resolution neglects to include the 
only categories of speech that the Supreme Court has found to be 
unprotected: that is,   
1. Incitement to imminent lawless action (incitement); 
2. Speech that threatens serious bodily harm (true threats); or 
3. Speech that causes an immediate breach of the peace (fighting words).4 
Board Member Young’s proposed policy rather focuses on feelings, 
targeting “[a]ny kind of communication in speech, writing or behavior, 
that attacks or uses pejorative or discriminatory language with reference to 
a person or a group on the basis of who they are.”5 Such a resolution 
targets any and all criticism or “pejorative” statements directed against 
any person or group. Criticism itself is banned; and debate is impossible, 
as one side will always be labeled “Hate Speech.” .   
 

Offensive, Personally Directed Speech is Protected 
 

Your policy prohibits any communication that "attacks or uses pejorative 
or discriminatory language with reference to a person or a group on the 
basis of who they are and/or any characteristic conveying identity, 
including, but not limited to, religion, ethnicity, nationality, ancestry, race, 
color, creed, descent, language, economic status, social origin, disability, 
health status, sex, sexual orientation, gender, gender identity, and/or other 
gender expression.”6  
The Supreme Court has consistently held offensive and indeed 
“pejorative” speech is protected. In Matal, all Justices agreed that an “anti-

 
2 “There is no general 1st Amendment exception allowing the government to punish “hate speech” that denigrates people 
based on their identity. Things we call “hate speech” might occasionally fall into an existing 1st Amendment exception: a 
racist speech might seek to incite imminent violence against a group, or might be reasonably interpreted as an immediate 
threat to do harm. But “hate speech,” like other ugly types of speech we despise, is broadly protected.” See, Ken White, 
“Actually, hate speech is protected speech,” Los Angeles Times, June 8, 2017. 
3 See Matal v. Tam 137 S. Ct. 1744 (2017); see Ianacu v. Brunetti 139 S. Ct. 2294 (2019); see also American Freedom 
Defense Initiative v. Suburban Mobility Authority for Regional Transportation 978 F.3d at 500 (2020) (striking down a 
restriction prohibiting ads “likely to hold up to scorn or ridicule any person or group of persons” because “[f]or any 
group, the restriction facially ‘distinguishes between two opposed sets of ideas’: those that promote the 
group and those that disparage it.” (quoting Iancu, 139 S. Ct. at 2300) 
4 See generally, Volokh, “Supreme Court unanimously reaffirms: There is no ‘hate speech’ exception to the First 
Amendment,” https://www.washingtonpost.com/news/volokh-conspiracy/wp/2017/06/19/supreme-court-unanimously-
reaffirms-there-is-no-hate-speech-exception-to-the-first-amendment/ 
5 https://go.boarddocs.com/ca/sduhsd/Board.nsf/goto?open&id=CJRQTF6AD27E 
6 https://go.boarddocs.com/ca/sduhsd/Board.nsf/files/CJRQWD6B46B7/$file/KYoung%20-
%20Resolution%20Response%20to%20Hate%20Speech.pdf 
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disparagement” clause discriminated based on viewpoint because 
“[g]iving offense is a viewpoint.”7 The government may not censor speech 
merely because it is “offensive to some.”8 School boards policies 
prohibiting “personally directed,” “abusive” and “antagonistic” comments 
have been found to violate free-speech rights under the First Amendment.9 
 

The Board Member Sponsoring the Proposal has Shown Impermissible 
Motivations 

Although Board Member Katrina Young holds elected, public office, she 
claims to feel threatened by free expression: “free expression can and has 
resulted in bias-based behavior and expressions at school board meetings.” 
“Bias-based behavior,” whatever that is, and “hate speech” are terms she 
reserves for parents she disagrees with at public meetings. The Board at 
large should not formally ratify this passive aggressive mindset.  
An age-old tactic in divorce and custody disputes, the ultimate goal of 
framing disagreements and opposing viewpoints in the language of abuse 
and safety is to have the other side arrested. But that is neither here nor 
there. The point is that the sponsor of the unconstitutional resolution has 
already demonstrated animus for opposing viewpoints, and a penchant for 
branding them “hate speech,” which she will have the satisfaction of 
memorializing if you ratify her proposal. The Supreme Court has 
admonished that “[t]he government must abstain from regulating speech 
when the specific motivating ideology or the opinion or perspective of the 
speaker is the rationale for the restriction.”10 

Resolutions and Proclamations Are Actionable Official Policy 
Where a local government or entity formally and as a body makes a 
decision, that decision constitutes an official, and potentially 
unconstitutional or actionable policy. A local government entity’s 
resolution, while not an enforceable law, has also been held to be an 
official policy.11 
The sponsor of the “Hate Speech” resolution has already demonstrated 
impermissible motivation and a disregard for free expression as something 
inherently hurtful. This resolution is clearly designed to be used against an 
opposing viewpoint. It proposes a “framework to counter hate speech in 
order to promote a safe environment.” This would include “countering” 
the immigrant mother whose mild criticism of a school policy involving 
pronoun surveys Board Member Young called “Hate Speech.”  
The resolution tasks the Board to police speech with “reviews of ideology, 
codes, phrases, terminology, symbols and signs used by any anticipated 
extremists groups and/or contentious rhetoric by non-extremist 

 
7 Matal,  at 1763 (Alito, J., opinion). 
8 Id (quoting Street v. New York, 394 U.S. 576, 592 
(1969)) 
9 See Ison v. Madison Local School District Board of Education that an Ohio; see also Marshall v. Amuso, Case 2:21-cv-
04336-GEKP, Document 53, Filed 11/17/21 (enjoining school board from enforcing Policy’s prohibitions of speech 
deemed “personally directed,” “abusive,” “offensive,” “otherwise inappropriate” or “personal attacks.”) 
10 Rosenberger v. Rector and Visitors of the University of Virginia, 515 U.S. 819 (1995).  
11See, eg, Little v. City of North Miami, 805 F.2d 962 (11th Cir. 1986).(resolution adopted by the city council of the 
defendant city, attacking a professor, constituted an official policy of the city; the resolution, although not an enforceable 
law, was an officially adopted decision of the city which could render it accountable under 1983)  



individuals.” The Board may, following “hate speech” from a parent at a 
schoolboard meeting, “in a district-wide communication, call out Hate 
Speech, without repeating harmful words or actions verbatim to avoid 
further trauma.” And if trauma still remains “SDUHSD may provide 
counselors, specialists, and/or other supportive measures to students 
and/or staff who have been targeted, traumatized, and/or experienced harm 
as a result of Hate Speech.” 
The Board enters a First Amendment minefield by adopting these 
recommendations and we request that you vote down Board Member 
Young’s “Hate Speech” resolution.  
  
  

 
 

Jonathan O’Brien, Esq 
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